EEOC Enforcement Guidance Expands
Protections Against Pregnancy Discrimination
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he Equal Employment

Opportunity ~ Commis-

sion (EEOC) recently re-

leased enforcement guid-

ance related to pregnancy
discrimination (the “Guidance”)!
over the vocal dissent of two com-
missioners. The Guidance, which
offers the EEOC’s interpretation of
the Pregnancy Discrimination Act
(PDA) and the Americans with Dis-
abilities Act (ADA), represents the
first time since 1983 that the EEOC
has offered its official position on
the obligations imposed on employ-
ers with regard to pregnancy in the
workplace.

The Guidance includes a number
of controversial positions and inter-
pretations that have generated much
commentary and criticism. Most
significantly, the Guidance takes the
position that employers may be re-
quired to provide reasonable accom-
modations to pregnant employees,
even if they do not have a disability
as defined by the ADA.

The Guidance confirms the
EEOC’s focus on pregnancy dis-
crimination — a focus specifically
identified as a national enforcement
priority in the EEOC’s 2012-2016
Strategic Enforcement Plan.? As
part of that plan, the EEOC has re-
cently devoted much of its litigation
efforts on suits alleging sex and preg-
nancy discrimination. Thus, claims
of pregnancy discrimination will
likely continue to be a major basis
for EEOC enforcement lawsuits in
the foreseeable future.

Given the EEOC’s emphasis on
pregnancy discrimination, employ-
ers and attorneys who advise em-
ployers should become familiar with
the Guidance. This article starts with
an explanation of the statutory back-
ground of the ADA and the PDA. It

then describes the genesis and tim-
ing of the Guidance and summarizes
some of the important and contro-
versial aspects of the Guidance.

Statutory background

The ADA’ provides protections
against employment discrimination
for qualified individuals with dis-
abilities. The ADA further requires
employers to provide reasonable ac-
commodations to an employee with
a disability that will enable the em-
ployee to perform the essential func-
tions of his or her job. Courts have
generally concluded that normal
pregnancy does not constitute a “dis-
ability” under the ADA.*

Title VII of the Civil Rights Act of
1964 (“Title VII”) prohibits employ-
ment discrimination on the basis sex
and several other protected classifi-
cations. While it seems obvious now
that treating an employee differently
because she is pregnant would fall
within the protections of Title VII,
that was not always the case. In Gen-
eral Electric v. Gilbert’, the United
States Supreme Court held that dis-
crimination based on pregnancy was
not prohibited by Title VII.

Given the EEOC’s emphasis on
pregnancy discrimination,
employers and attorneys who
advise employers should become
familiar with the Guidance.

In 1978, Congress enacted the
Pregnancy Discrimination Act,® an
amendment to Title VII, for the ex-
press purpose of repudiating Gilbert.
The Pregnancy Discrimination Act
contains two key provisions. First,
it provides that unlawful sex dis-
crimination under Title VII includes
discrimination “on the basis of preg-
nancy, childbirth, or related medi-
cal conditions” Second, it provides
that “women affected by pregnancy,
childbirth, or related medical condi-
tions shall be treated the same for
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all employment-related purposes...
as other persons not so affected but
similar in their ability or inability to
work? Unlike the ADA, however, the
Pregnancy Discrimination Act does
not contain a reasonable accommo-
dations provision.

Timing of the guidance

The general purpose of EEOC
guidance is to advise the public on
current interpretation of the law.
Thus, EEOC guidance generally
summarizes the law, as interpreted
by the courts, as opposed to advocat-
ing a change in the law. Some of the
EEOC’s new pregnancy Guidance
follows this approach. However, the
Guidance also takes some controver-
sial positions more consistent with
advocacy for a change in the law.
In fact, as explained in more detail
below, the most controversial posi-
tion taken in the Guidance — that
employers may be required to pro-
vide reasonable accommodations
to pregnant employees, regardless
of disability — has been rejected by
courts.

In this regard, the timing of the
Guidance has been soundly criti-
cized as attempting to jump the
gun on Congress and expand the
Pregnancy Discrimination Act to
accomplish what proposed legisla-
tion would accomplish. Members
of Congress have introduced the
Pregnant Workers Fairness Act’,
which would expand the Pregnancy
Discrimination Act to require that
pregnant employees be granted rea-
sonable accommodations.

The EEOC’s Guidance does not
have the force of law. It is entitled
to deference from courts only “to
the extent of its persuasive power.”
Some of the key aspects of the Guid-
ance are discussed below.

Pregnancy Discrimination
Act coverage

In addition to protecting wom-
en who are currently pregnant, the
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Pregnancy Discrimination Act pro-
vides protection based on past preg-
nancy, the potential to become preg-
nant and pregnancy-related medical
conditions. The Guidance provides
examples of conduct that the EEOC
would find to be discriminatory, as
follows:

Current Pregnancy. An employer
may not fire, refuse to hire, demote
or take any other adverse action
against an employee if pregnancy is
a motivating factor in that decision.
This is true even if the employer be-
lieves it is acting in the employee’s or
the fetus’s best interests.

Past Pregnancy. An employer may
not discriminate against an employ-
ee based on a past pregnancy. Close
timing between childbirth and an
adverse employment action, for ex-
ample, may give rise to an inference
of illegal discrimination.

Potential Pregnancy. An employer
may not discriminate based on an
employee’s intent to become preg-
nant or her decision to use contra-
ceptives.

Related Medical Conditions. An
employer may not discriminate
against an employee because of a
medical condition related to preg-
nancy and must treat the employee
the same as similarly situated, non-
pregnant employees with medical
conditions. For example, because
lactation is a pregnancy-related med-
ical condition, an employer may not
discriminate against an employee

because of her need to take breaks
to express breast milk. Lactating em-
ployees must have the same freedom
to address lactation-related needs
that other workers would have to ad-
dress other similarly limiting medi-
cal conditions.

Light duty and other accommodations

The most controversial aspect of
the Guidance is the EEOC’s position
on pregnant employees’ entitlement
to light duty work and other accom-
modations. The Guidance takes the
position that, even if they do not
have a disability under the ADA,
pregnant employees may be entitled
to “workplace adjustments similar to
accommodations provided to indi-
viduals with disabilities;” including
light-duty work.

Many employers provide light
duty work for employees who sufter
on-the-job injuries. These light duty
programs are generally designed to
control workers’ compensation costs
by returning injured employees to
the workplace as soon as possible.
Often, employers have implemented
policies providing that light duty
opportunities are available only to
employees injured on the job or
employees with disabilities as de-
fined by the ADA. According to
the EEOC, such policies violate the
Pregnancy Discrimination Act. No
federal Court of Appeals has adopt-
ed this position, however, and several
have rejected it.

Because lactation is a pregnancy-related medical condition,
an employer may not discriminate against an employee
because of her need to take breaks to express breast milk.



For example, in Young v. United
Parcel Services, Inc.” a female UPS
driver, Peggy Young, requested light
duty work after becoming pregnant.
UPS requires that its drivers be able
to lift up to 70 pounds. After becom-
ing pregnant, Young presented UPS
with a note from her doctor stating
that Young would not be able to lift
more than 20 pounds during the
first half of her pregnancy and no
more than 10 pounds during the
second half of her pregnancy. UPS
has a policy limiting light duty work
to (1) employees who have been in-
jured on the job and (2) employees
who have a disability as defined by
the ADA. Young did not fit into any
of these categories. As such, she was
denied light duty and was instead
provided with an extended leave of
absence. Young returned to work af-
ter giving birth.

Notwithstanding that UPS grant-
ed Young leave far in excess of her
entitlement under the Family and
Medical Leave Act, she filed suit
against UPS, alleging that it dis-
criminated against her on the ba-
sis of pregnancy in violation of the
Pregnancy Discrimination Act. Spe-
cifically, Young argued that the Preg-
nancy Discrimination Act required
that UPS provide her with the same
light duty opportunities that it gives
to employees who have been injured
on the job or who have ADA qualify-
ing disabilities.

The Fourth Circuit Court of Ap-
peals rejected Young’s argument and
affirmed an order of summary judg-
ment in favor of UPS. Specifically,
the Fourth Circuit Court of Appeals
concluded that UPS did not discrim-
inate against Young on the basis of
her pregnancy because UPS’s light
duty policy was pregnancy-neutral
(i.e., neither pregnant nor non-preg-
nant employees are entitled to light
duty unless they have suffered an on-
the job injury or have an ADA quali-
fying disability).

The Guidance reaches the op-
posite conclusion. Specifically, the
Guidance “rejects the position that
the [Pregnancy Discrimination Act]
does not require an employer to pro-
vide light duty for a pregnant worker
if the employer has a policy or prac-
tice limiting light duty to workers
injured on the job and/or to employ-
ees with disabilities under the ADA?
This interpretation could have far-
reaching implications as it provides
a pregnant worker with the basis
for any accommodation, regardless
of disability, that an ADA-disabled
worker of similar limitations re-
ceives.

The Guidance explains that
the threshold for “disability”
was substantially reduced by the
ADA Amendments Act of 2008
(“ADAAA"), making it much
easier for an employee with a
pregnancy-related impairment to
establish that she has a disability.

The United States Supreme
Court has agreed to review the Young
decision. In connection with its re-
view of Young, the Supreme Court is
expected to address whether and to
what extent the Pregnancy Discrimi-
nation Act requires employers to
provide reasonable accommodations
for employees who have work re-
strictions because of their pregnancy.
Until that time, employers are in a
difficult position. They must decide
whether to follow the EEOC’s Guid-
ance now or wait for final word from
the United States Supreme Court.

The immediate question for em-
ployers and employment lawyers is
whether to revise light duty and ac-
commodation policies consistent
with the EEOC’s position. Given
that the United States Supreme
Court will address these important
issues soon, such policy changes are
probably premature. The better ap-
proach is to address accommodation
requests from pregnant employees
on a case-by-case basis and then re-
visit broader policy issues after the
Court issues a decision in Young.

Application of the ADA to
pregnancy-related disabilities

The Guidance acknowledges that
“pregnancy itself is not an impair-
ment within the meaning of the
ADA, and thus is never on its own
a disability” However, the Guidance
explains that the threshold for “dis-
ability” was substantially reduced by
the ADA Amendments Act of 2008
(“ADAAA”), making it much easier
for an employee with a pregnancy-
related impairment to establish that
she has a disability for which she
may be entitled to a reasonable ac-
commodation under the ADA. Ac-
cording to the EEOC, examples of
pregnancy-related disabilities may
include preeclampsia, pregnancy-
related sciatica, gestational diabetes,
nausea, swelling and depression.

The Guidance provides the fol-
lowing examples of reasonable ac-
commodations that may be neces-
sary to accommodate a pregnancy-
related disability:

e Redistributing marginal or non-
essential functions (e.g., occasional
lifting) that a pregnant employee
cannot perform, or altering how an
essential or marginal function is per-
formed;

» Modifying workplace policies by
allowing a pregnant employee more
frequent breaks;
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» Modifying a work schedule so that
a pregnant employee experiencing
severe morning sickness can arrive
later than her usual start time and
leave later to make up the time;

e Allowing a pregnant employee
placed on bed rest to telework where
feasible;

e Granting leave in addition to what
an employer would normally pro-
vide under a sick leave policy;

e Purchasing or modifying equip-
ment, such as a stool for a pregnant
employee who needs to sit while
performing job tasks typically per-
formed while standing; and

e Temporary assignment to a light
duty position

Medical and parental leave

The Guidance provides that preg-
nant employees must be granted
medical leave on the same basis as
employees affected by other medical
conditions.

Except in very rare circumstances
where the employer can show that
not being pregnant is a bona fide
occupational qualification, an em-
ployer cannot require a pregnant
employee to take leave as long as she
is able to perform her job. At the
same time, the EEOC takes aim at
restrictive leave policies, suggesting
that limits on length of sick leave or
policies denying sick leave during
the first year of employment may
have a disparate impact on pregnant
employees.'

Finally, the Guidance warns that
employers should carefully distin-
guish between pregnancy-related
medical leave and “parental leave)
i.e., leave for purposes of bonding
with a child and or/providing care
for a child. Medical leave related
to pregnancy, childbirth or related
medical conditions can be limited to
women affected by those conditions.
However, parental leave must be pro-
vided to similarly situated men and
women on the same terms. If, for ex-
ample, an employer provides paren-
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The EEOC takes aim at restrictive leave policies,
suggesting that limits on length of sick leave or policies
denying sick leave during the first year of employment
may have a disparate impact on pregnant employees.'

tal leave to new mothers beyond the
period of recuperation from child-
birth, it cannot lawfully fail to pro-
vide an equivalent amount of leave
to new fathers for the same purpose.

Conclusion

The EEOC has sent a strong
message that it will broadly inter-
pret the law to expand protections
against pregnancy discrimination in
the workplace. It further takes the
controversial position that pregnant
employees are entitled to certain ac-
commodations, including light duty
assignments, even if they do not have
a disability as defined by the ADA.
This creates significant risk for em-
ployers that do not offer such accom-
modations to pregnant employees.

In light of the EEOC’s Guidance,
employers should review their leave,
light duty and accommodation poli-
cies for compliance with the ADA
and the Pregnancy Discrimination
Act. Employers should also pay
close attention to the United States
Supreme Court’s upcoming deci-
sion in Young and any further direc-
tion from the courts.
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