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ederal contractor

ployers have special ob-

ligations — not just with

nondiscrimination and

equal employment laws
that are including Title VII of the
Civil Rights Act of 1964,' — but also
equal employment and affirmative
action laws. They were put in place to
improve employment opportunities
for individuals who were traditionally
underrepresented in various employ-
ment positions, including women, mi-
norities, individuals with disabilities,
and protected veterans.”

Based on substantial changes to
those nondiscrimination and affir-
mative action laws that were phased
in during 2014, along with a series of
employment-based Executive Orders
issued by President Obama, 2014
was a sea-change year for employers
While
some changes were predicted by way
of updated regulations associated
with two of the three major laws
applicable to federal contractors,
other changes that came by way of
a series of Executive Orders were less
predicted and have presented chal-
lenges with respect to implementa-
tion. When finalized, regulations
associated with five separate employ-
ment-based Executive Orders issued
in 2014 will impact a range of issues
from minimum wage and compen-
sation protections to the extension
of protections for sexual orientation
and gender identity to employees
of federal contractors. Attorneys
working with federal contractors as
employers should be aware of these
changes in order to assure consistent
and full compliance. This article
will cover the laws applicable to em-

cm-

that are federal contractors.

Regulations associated with five separate
employment-based Executive Orders issued in 2014
will impact a range of issues.

ployers as federal contractors and
will overview the significant recent
changes to these laws.

Laws applicable to federal
contractor employers

There are three federal laws that
uniquely apply to federal contrac-
tors:

e Executive Order 11246, as amend-
ed, which was first issued in 1965
and prohibits federal contractors
from discriminating on the basis
of race, color, religion, sex,’ or na-
tional origin (associated plans have
become known as plans for “women
and minorities”);*

e Section 503 of the Rehabilitation
Act (Section 503), as amended,’
which was enacted in 1973 and pro-
hibits discrimination against indi-
viduals with disabilities; and

e The Vietnam Era Veterans’ Read-
justment Assistance Act (VEVRAA),
as amended,® which was first passed
in 1974 and protects certain groups
of protected veterans including
those who are disabled or recently
separated.’

The United States Department
of Labor is responsible for oversight
and development of implementing
regulations associated with these

federal laws.® The division within
the Department of Labor respon-
sible for enforcement of these laws
applicable to federal contractors is
the Office of Federal Contract Com-
pliance Programs (OFCCP). The
OFCCP’s mission “is to enforce, for
the benefit of job seekers and wage
earners, the contractual promise of
affirmative action and equal employ-
ment opportunity required of those
who do business with the Federal
government.””

Employers as federal contractors

Jurisdiction for various federal
and state employment laws is nor-
mally based on the number of em-
ployees who are employed at partic-
ular points in time for the employer
in question. The same holds true, in
part, for various aspects of the non-
discrimination and affirmative ac-
tion laws applicable to federal con-
tractors. But jurisdiction is first pre-
mised on the volume of work that a
company contracts with the federal
government.

Generally, federal government
employers with a government con-
tract of a certain threshold amount,
varying from $10,000 - $100,000 on
an annual basis, must take certain

The Advocate « January 2015 35



steps to not discriminate and take
affirmative action to improve the
pool of qualified women, minorities,
disabled individuals, and protected
veterans for application and promo-
tion." Federal contractors with 50
or more employees and meeting cer-
tain annual dollar volume threshold
requirements must prepare an an-
nual written affirmative action plan
that sets out, among other things, its
prior effort at improving this pool
and its progress toward goals it may
set.

Compliance with tracking data,
formalizing plans, and preparing for
occasional audits by the OFCCP can
be quite onerous and, as such, when
a private sector employer considers
contracting with the federal govern-
ment, these ongoing management
and personnel tasks must be evaluat-
ed as a part of the business decision
to become a federal contractor. For
certain employers, such as a finan-
cial institution or bank, compliance
with these laws is an inherent part of
doing business."!

Notably, not just prime
contractors of the federal gov-
ernment are subject to these
obligations. ~ Subcontractors
that meet the various thresh-
old tests may also be required
to comply with these nondis-
crimination and affirmative ac-
tion obligations." For example,
the Boeing Company is federal
prime contractor. A company
in turn providing certain sup-
plies or services at a minimum
level to Boeing might be a sub-
contractor also subject to these
laws. According to the vari-
ous regulations, a subcontract
that would trigger jurisdiction
would be

“any agreement or arrange-
ment between a contractor
and any person (in which the
parties do not stand in the rela-
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tionship of an employer and an
employee):

For the purchase, sale or
use of personal property or
nonpersonal services which, in
whole or in part, is necessary to
the performance of any one or
more Contracts; or

Under which any portion of
the contractor’s obligation un-
der any one or more contracts
is performed, undertaken or as-
sumed.”"

The need for change

In September 2013, the OFCCP
published long-discussed final rules
that substantially changed regula-
tions applicable to Section 503 and
VEVRAA. These changes were nec-
essary to update regulations that had
remained substantially unchanged
since the 1970s. The changes were
also necessary to mirror current
statutory definitions in other dis-
ability laws, specifically the 2008
amendments to the Americans with
Disabilities Act (now known as the
Americans with Disabilities Act
Amendments Act or “ADAAA”),4
and to address the continued high
unemployment rates for both indi-
viduals with disabilities and protect-
ed veterans. Certain requirements
outside of the formal affirmative ac-
tion plans went into place on March

24,2014, and affirmative action plan
changes will take effect with the
federal contactor’s next affirmative
action plan period after March 24,
2014. For example, for contractors
with January 1 affirmative action
plan dates, these changes must be in
place January 1,2015.

Changes in these regulations
now require, among other things,
that federal employer contractors
collect and analyze the number of
protected veterans hired and com-
pare those numbers with an annual
hiring benchmark for those veter-
ans. The federal contractor can es-
tablish its own benchmark based on
certain criteria or can use the nation-
al percentage number (equal to the
national percentage of veterans in
the civilian workforce) that will be
updated annually by the OFCCP (in
2014, the national benchmark was
set at 7.29%). To accomplish this, fed-
eral contractors will be required to
ask applicants both before and after
an offer of employment to selfiden-
tify as a protected veteran.

Similar changes in the Reha-
bilitation Act’s Section 503 regula-
tions require federal contractors to
set utilization goals, currently set
at 7%, for individuals with disabili-
ties. In a controversial final part of
the regulation and contrary to tradi-
tional ADAAA compliance require-
ments, federal contractors will also

Federal employer contractors must collect and analyze
the number of protected veterans hired and compare those numbers
with an annual hiring benchmark for those veterans.



be required to ask applicants both
before and after an offer of employ-
ment to self-identify (on a mandated
federal form) as an individual with
a disability.”s
benchmarks and goals is not itself a
violation, but federal contractor em-
ployers are now required to evaluate
the effectiveness of their outreach
programs to meet these benchmarks
and goals.

Additional updates in the regu-
lations mandated changes to forms,
advertisements, processes, and re-
cordkeeping, among other things.

Failure to meet the

And still more change
through executive orders

As if substantial change to two
of the three major laws governing
federal contractors was not enough,
a series of Executive Orders issued
by President Obama in 2014, with
more expected, will also impact fed-
eral contractors in 2015 and beyond.
In his January 28, 2014 State of the
Union address, President Obama
declared this the “Year of Action'¢
Federal contractors have seen that
promise play out through a series of
Executive Orders issued by the Presi-
dent to address a number of employ-
ment law topics that have over re-
cent years stalled in Congress."”

For each of the Executive Orders
and one Presidential Memorandum,
the President ordered the Secre-
tary of Labor to issue regulations
through the normal rulemaking
process to provide further guidance
and interpretation.

A summary of each of these Exec-
utive Orders and the Memorandum,
along with the status of the regula-
tory rule making process for each,
follows:"®

* Executive Order 13658. This Exec-
utive Order was signed in February
2014 and established a new mini-
mum wage for federal contractors.
That minimum wage, $10.10/hour,

applies to covered contracts where
solicitation for the contract takes
place on or after January 1,2015. Fi-
nal rules were published in October
2014.”

» Executive Order 13665. This Exec-
utive Order was signed in April 2014.
It is intended to promote pay trans-
parency by prohibiting retaliation
by federal contractors against their
employees for discussing their com-
pensation with fellow employees or

The proposed regulations would
require federal contractors to
maintain and submit additional
data on compensation that could
indicate pay gap trends between
men and women.

inquiring about their compensation.
A Notice of Proposed Rulemaking
was published in September 2014
and the regulations will go into ef
fect after the rules are published.

e Presidential Memorandum on
Pay Equity. This Memorandum was
published in April 2014 and a No-
tice of Proposed Rulemaking was
published in August 2014. As of the
submission of this article in No-
vember 2014, the comment period
was extended to early January 2015.
The purpose of this Memorandum
was to increase attention to and en-
forcement of actions to close the pay

gap between men and women. The
proposed regulations would require
federal contractors to maintain and
submit additional data on compen-
sation that could indicate pay gap
trends.

e Executive Order 13672. This Ex-
ecutive Order was signed in July
2014 and added sexual orientation
and gender identity to the list of
protected statuses for federal con-
tractors. It will apply to contracts
entered into on or after the effective
date of the implementing regula-
tions and as of the submission of
this article, proposed or potential
final rules have not been published.
The OFCCP also published a direc-
tive related to gender identity and
sex discrimination, Directive 2014-
02, on August 19, 2014, providing
guidance — without legally binding
effect — with respect to these added
protected statuses.

e Executive Order 13673. This Ex-
ecutive Order was also signed in July
2014 and Notice of Proposed Rule-
making is pending as of the sub-
mission of this article in November
2014. According to the Department
of Labor’s news release with respect
to this Executive Order, “As part of
his Year of Action, President Obama
signed an executive order on July
31 that requires companies compet-
ing for federal contracts to disclose
labor law violations [across all agen-
cies, not just the OFCCP, to include
EEOC, Wage and Hour, and OSHA
violations, among others] and gives
agencies more guidance on how to
consider labor law violations when
awarding federal contracts??

These Executive Orders and the
largely pending implementing regu-
lations have added even more com-
plexity to the heightened compli-
ance requirements for federal con-
tractors.
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Conclusion

Federal contractor employers are
required to comply with separate
and unique affirmative action obliga-
tions as a part of the benefit and bar-
gain of contracting with the federal
government. Attorneys representing
federal contractors should ensure
that their clients are fully apprised
of those affirmative action obliga-
tions. The last year has been a year of
considerable change — and confu-
sion — with respect to compliance
with significant new regulations and
with a series of Executive Orders. As
we begin 2015, we anticipate these
many changes will continue to take
shape and to present particular chal-
lenges for these employers.
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